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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-151) 
Cartage of Merchandise—Customs Regulations amended 


Section 125.14 of the Customs Regulations, pertaining to cartage of unclaimed 
merchandise, amended 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CusTOMS 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapterR I—UNITEpD States Customs SERVICE 
PART 125 — CARTAGE AND LIGHTERAGE OF MERCHANDISE 


AGENCY: United States Customs Service, Department of the 
Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the cartage of unclaimed merchandiseto clarify that the cost 
of cartage of unclaimed merchandise shall be borne initially by the 
Customs Service, subject to reimbursement by the importer or from 
the proceeds of the sale of the merchandise. The amendment will 
eliminate any uncertainty with regard to the source of the payment 
to the cartman for the cartage of unclaimed merchandise. 


EFFECTIVE DATE: May 31, 1978. 


FOR FURTHER INFORMATION CONTACT: 
Suellen M. Ferguson, Regulations and Legal Publications Divi- 
sion, United States Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229 (202-566-8237). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 125.14 of the Customs Regulations (19 CFR 125.14) 
provides that unclaimed merchandise at a port of entry shall be 
carted to the public stores or to a bonded warehouse chosen by the 
district director under the cartage arrangement followed at the port 
for hauling examination packages, as provided for in sections 125.11 
(a) and (b) of the Customs Regulations (19 CFR 125.11 (a), (b)). 

Under paragraph (a) of section 125.11 of the Customs Regulations, 
the merchandise is required to be carted by a licensed cartman under 
contract or other specific authority. If there is no contract for Govern- 
ment cartage in effect, paragraph (b) of section 125.11 provides that 
the district director shall designate a licensed customhouse cartman 
to cart the merchandise. 

It has come to the Commissioner’s attention that there may be 
confusion as to whether paragraph (c) of section 125.11 (19 CFR 
125.11(c)), which provides that the cost of cartage shall be paid from 
the appropriation “Salaries and Expenses; U.S. Customs Service’, 
also applies to the cost of cartage of unclaimed merchandise under 
125.14 of the Customs Regulations. 

Section 125.14 of the Customs Regulations currently provides that 
reimbursement of the costs of cartage performed under that section 
shall be collected from the importer (prior to the release of the mer- 
chandise) if entry is made or, if the merchandise in unclaimed, from 
the proceeds of the sale of the merchandise. This provision indicates, 
but does not specify, that the costs of cartage will be borne initially 
by the Customs Service. 

The amendment to section 125.14 of the Customs Regulations pro- 
vides that all of the provisions of section 125.11, including paragraph 
(c) thereof, will be applicable to merchandise carted under section 
125.14. As a result of this amendment, it should be clear that the Cus- 
toms Service will pay the costs of the cartage of unclaimed merchan- 
dise, subject to reimbursement by the importer (if the merchandise is 
subsequently entered) or from the proceeds of sale (if the merchandise 
is subsequently sold as unclaimed). 

DRAFTING INFORMATION 

The principal author of this document was Suellen M. Ferguson, 
Regulations and Legal Publications Division of the Office of Regula- 
tions and Rulings, U.S. Customs Service. However, personnel from 
other offices of the Customs Service participated in its development. 

AMENDMENT TO THE REGULATIONS 

Under the authority of R.S. 251, as amended (19 U.S.C. 66), and 

sections 565, 624, 46 Stat. 747, as amended, 759 (19 U.S.C. 1565, 1624), 








CUSTOMS 5 


the first sentence of section 125.14 of the Customs Regulations (19 
CFR 125.14) is amended to read as follows: 


§ 125.14 Cartage of unclaimed merchandise. 

Unclaimed merchandise shall be carted to the public stores or a 
bonded warehouse designated by the district director under the 
cartage arrangements established at the port for hauling examina- 
tion packages under the provisions of section 125.11. * * * 


(R.S. 251, as amended, secs. 565, 624, 46 Stat. 747, as amended, 759 (19 U.S.C. 
66, 1565, 1624)) 


INAPPLICABILITY OF ADVANCE NOTICE AND DELAYED EFFECTIVE DATE 
This amendment merely clarifies an existing Customs regulation 
and imposes no duty or burden on the public. Accordingly, the Com- 
missioner of Customs has determined that neither an advance notice 
of the amendment nor a solicitation of public comment prior to its 
implementation was necessary under 5 U.S.C. 553. For the same 
reasons, a delay in the effective date of the amendment is not required. 


R. E. Cuasen, 
Commissioner of Customs. 


Approved May 16, 1978: 
Ricwarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Feprrat Register May 31, 1978 (48 FR 23566)] 


(T.D. 78-152) 
Fines, Penalties, and Forfeitures—Customs Regulations amended 


Section 171.1(a) of the Customs Regulations, relating to the voluntary disclosure 
of violations of Customs laws, amended 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Unirep States Customs SERVICE 
PART 171-FINES, PENALTIES, AND FORFEITURES 


AGENCY: United States Customs Service, Department of the 
Treasury. 
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ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations to reflect 
changes in Customs policy with respect to the voluntary disclosure 
of certain Customs violations. The amendments to the Customs 
Regulations (1) eliminate the requirement that a voluntary disclosure 
be forwarded by the district director to Headquarters prior to its 
investigation by the local field office of the Customs Service Office of 
Investigations, (2) permit the district director, rather than Customs 
Service Headquarters, to determine whether the disclosure is truly 
voluntary, and (3) permit, under certain circumstances, the acceptance 
of a voluntary disclosure unaccompanied by a tender of the loss of 
revenue. These changes are being made to streamline the procedures 
under which voluntary disclosures are handled and to encourage the 
voluntary disclosure of the type of violations covered by the voluntary 
disclosure program. 


EFFECTIVE DATE: June 1, 1978. 


FOR ADDITIONAL INFORMATION CONTACT: 
John T. Roth, Regulations and Legal Publications Division, 
Office of Regulations and Rulings, United States Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229 (202-566-8237). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On January 16, 1975, Treasury Decision 75-21 was published in the 
Freperau Reatister (40 FR 2797) amending Subpart A of Part 171 
of the Customs Regulations to set forth, among other matters, Cus- 
toms policy in regard to voluntary disclosures of certain Customs 
violations. Under that policy, if it is established that a person has made 
a truly voluntary disclosure of a violation of section 592 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1592), and the violation may result 
in a loss of revenue, the penalty assessable with respect to the violation 
is mitigated (upon the filing of a petition for relief) to an amount not 
exceeding the loss of revenue, provided a tender of the actual loss of 
revenue as withheld duties accompanied the disclosure. This policy 
was amplified in amendments to section 171.1(a) of the Customs 
Regulations (19 CFR 171.1(a)) published as Treasury Decisions 
75-234 (40 FR 43894) and 76-212 (41 FR 31529). 


PROCEDURAL CHANGES 


Section 171.1(a) of the Customs Regulations currently provides for 
the immediate referral of the disclosure by the district director to 
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the Headquarters Office of the United States Customs Service which 
determines, after referral of the disclosure to the appropriate field 
office of the Customs Service Office of Investigations and receipt of 
its report, whether the disclosure was truly voluntary. It has been 
determined, however, that use of the voluntary disclosure program 
would be encouraged by permitting the decision as to whether a 
disclosure is voluntary under section 171.1(a) to be made by the dis- 
trict director (after referral of the disclosure to the appropriate field 
office of the Office of Investigations and receipt of a report from that 
office) and, where he decides that the disclosure was voluntary, by 
permitting him immediately to notify the violator that the liability 
for the violation disclosed will be limited to one times the loss of 
revenue. The district director could then apply his determination 
with respect to voluntary disclosure to a petition for relief on which 
he is otherwise permitted to act by section 171.21 of the Customs 
Regulations (19 CFR 171.21). Therefore, in order to streamline the 
procedure under which voluntary disclosures are handled, to reduce 
unnecessary delays in both the investigation of the disclosures and 
the disposition of petitions for relief in which voluntary disclosures 
are involved, and to further the objectives of the voluntary disclosure 
program, it has been determined that section 171.1(a) should be 
amended to provide for the immediate referral of the disclosure by 


the district director to the appropriate field office of the Office of 
Investigations and for the subsequent return of the disclosure by the 
field office, together with its report, to the district director for ap- 
propriate action. 


VOLUNTARY DISCLOSURE UNACCOMPANIED BY A TENDER OF THE REVENUE LOSS 

The Customs Service recognizes that instances exist in which a 
violation of 19 U.S.C. 1592 will be suspected or known by the disclosing 
party, but the loss of revenue resulting from that violation will not be 
immediately ascertainable. To encourage the voluntary disclosure of 
violations in these instances, it has been determined that section 171.1 
(a) should be amended further to permit the acceptance of a voluntary 
disclosure unaccompanied by a tender of the loss of revenue, provided 
(1) the disclosing party alleges that the loss of revenue cannot be 
ascertained at the time of the disclosure and (2) the disclosing party 
agrees to compute the loss of revenue and tender the same to the 
district director at the earliest possible date. The loss of revenue must 
be tendered prior to any mitigation of statutory liability pursuant to 
section 171.1(a). 

INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 

The amendments set forth below provide for a more logical and 
expedient sequence in the handling of voluntary disclosures and place 
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no additional duties or burdens on the public. For these reasons, the 
Customs Service believes that a notice of proposed rulemaking and 
request for public comment with respect to the amendments are un- 
necessary and that there is good reason for the amendments to become 
effective on the earliest date possible under 5 U.S.C. 553. 


DRAFTING INFORMATION 
The principal author of this document was John T. Roth, Regula- 
tions and Legal Publications Division of the Office of Regulations and 
Rulings, United States Customs Service. However, personnel from 
other offices of the Customs Service participated in the development 
of the document, both on matters of substance and style. 


AMENDMENTS 
Accordingly, paragraph (a) of section 171.1 of the Customs Regu- 
lations (19 CFR 171.1(a)) is amended by amending the first sentence 
thereof, by amending all of subparagraph (2), by redesignating sub- 
paragraph (3) as subparagraph (4), and by adding a new subparagraph 
(3) to read as follows: 


§ 171.1 Special procedures for certain liabilities incurred under 
section 592, Tariff Act of 1930, as amended. 


(a) Voluntary disclosure. Any voluntary disclosure of violations 
of Customs laws which may result in a loss of revenue and which 
would subject either the merchandise involved or its value to for- 
feiture under section 592, Tariff Act of 1930, as amended (19 
U.S.C. 1592), accompanied by a tender of the loss of revenue (ex- 
cept as provided in subparagraph (3) of this paragraph), shall 
be immediately referred by the district director to the appropriate 
field office of the Office of Investigations. Upon the completion of 
its investigation, the field office shall immediately return the dis- 
closure, together with its report, to the district director for ap- 
propriate action. 

(1) *** 

(2) Detection of undisclosed violations resulting from a voluntary 
disclosure. Undisclosed violations discovered by Customs as a 
result of the investigation of a voluntary disclosure will be treated 
in the same manner as set forth above unless it is determined that 
such other violations were intentional when committed. 

(3) Voluntary disclosures unaccompanied by tender of loss of revenue. 
Any voluntary disclosure of violations of Customs laws which may 
result in a loss of revenue and which would subject the merchandise 
involved or its value to forfeiture under 19 U.S.C. 1592 will be accepted 
and processed under the provisions of this paragraph when unaccom- 
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panied by a tender of the loss of revenue, provided (1) the disclosing 
party alleges that the loss of revenue cannot be ascertained at the 
time of the disclosure, and (2) the disclosing party agrees to ascertain 
the loss of revenue and to tender the same to the district director at 
the earliest possible date. The loss of revenue must be tendered prior 
to any mitigation of the statutory liability incurred for the violations. 
* * * * * * * 

(R.S. 251, as amended, secs. 592, 618, 624, 46 Stat. 750, as amended, 757, as 

amended, 759 (5 U.S.C. 301, 19 U.S.C. 66, 1592, 1618, 1624)) 
G. R. Dicksrrson, 
Acting Commissioner of Customs. 


Approved May 22, 1978: 
Ricuarp J. Davis, 
Assistant Commissioner of Customs. 


[Published in the Feprrat Reeister June 1, 1978 (43 FR 23711)] 
(T.D. 78-153) 
Entry of Merchandise—Customs Regulations amended 


Section 10.66, Customs Regulations, providing informal entry procedure for 
certain articles temporarily exported and returned, amended 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Unitep States Customs SERVICE 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE ETC. 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide for the informal entry of certain horses returned to the 
United States after temporary exportation for racing. An exemption 
from the formal entry requirements for articles such as racehorses 








CUSTOMS 


is authorized by law and will facilitate the entry of the horses without 
jeopardizing the proper collection of Customs duties. 


EFFECTIVE DATE: July 3, 1978 


FOR FURTHER INFORMATION CONTACT: 
John T. Roth, Regulations and Legal Publications Division, 
United States Customs Service, 1301 Constitution Avenue NW.. 
Washington D.C. 20229 (202-566-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 8, 1976, a notice of proposed rulemaking was published in 
the Fepprat Reaistser (41 FR 27972) concerning the entry of horses 
returned to the United States after having been temporarily abroad 
solely for racing. The proposal would amend section 10.66 of the Cus- 
toms Regulations (19 CFR 10.66), which sets forth the entry pro- 
cedure for certain articles temporarily exported and returned, to 
provide for the use of that procedure for horses returned after a 
temporary exportation for racing, if the horses are imported by or 
for the account of the person who exported them and are claimed to 
be exempt from duty under item 802.40 of the Tariff Schedules of 
the United States (TSUS) (19 U.S.C. 1202). Under section 10.66(c), 


formal entry procedures may be avoided by filing the application 
described in that section with the district director prior to exporta- 
tion, and by filing a duplicate application upon the return of the 
merchandise. 


EXEMPTION FROM DUTY 


Item 802.40, TSUS, provides that horses returned to the United 
States after having been exported temporarily solely for racing may 
be entered free of duty if imported by or for the account of the person 
who exported them. In addition, the tariff schedules have been tem- 
porarily amended to provide, in items 903.50 and 903.51, TSUS, for 
the free entry of all horses entered on or before June 30, 1980, other 
than for immediate slaughter. 


INFORMAL ENTRY 


Section 498(a) of the Tariff Act of 1930, as amended (19 U.S.C. 
1498(a)), provides that the Secretary of the Treasury may prescribe 
regulations for the entry of 11 specified categories of articles or 
merchandise including, in section 498(a)(10), merchandise the value 
of which, in the opinion of the Secretary of the Treasury, cannot be 
declared at the time of entry. The practical effect of section 498(a) 
is to permit the Secretary of the Treasury to exempt the merchandise 
and articles described in that section from some or all of the formal 
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entry requirements set forth in section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), that would otherwise apply. 

The Customs Service is aware that the value of a racehorse depends 
on a number of factors. Consideration must be given to the horse’s 
success in racing (including its last race), the success of its breeding 
line, its age, and any disease or injury from which it may suffer. 
Because of these factors (and perhaps others as well), a racehorse’s 
value may be constantly changing. The computation of the horse’s 
value on a particular date during its racing career requires expert 
analysis, and the opinions of experts may differ widely. Consequently, 
racehorses are precisely the type of article intended to be covered by 
section 498(a)(10) of the Tariff Act. 

COMMENTS 


Two comments, both from the same party, were received in response 
to the notice of proposed rulemaking and both favored the proposal. 
One comment, in addition, suggested that consideration be given 
to amending the Customs Regulations to eliminate the formal entry 
requirements for all horses returned to the United States after 
temporary exportation. This proposal has been carefully studied and 
the Customs Service has concluded that there is no legal basis for 
permitting the informal entry of all horses. 
CHANGES IN PROPOSAL 

The proposed amendments to paragraphs (a) and (c) of section 10.66 
of the Customs Regulations would make racehorses returned to the 
United States and claimed to be exempt from duty under item 802.40, 
TSUS, subject to the provisions of those paragraphs. 

The effect of the proposed amendment to paragraph (c) would be to 
permit a racehorse to return without formal entry provided an 
application, prepared in a manner specified in that paragraph, is filed 
with Customs prior to the exportation of the racehorse and a dupli- 
cate application is filed at the time the racehorse is returned. 

The effect of the proposed amendment to paragraph (a), however, 
would be to require additional papers to be filed upon the return of a 
racehorse which did not use the informal procedure provided for in 
paragraph (c). Since it was the intent of the proposed amendments to 
facilitate the return of racehorses, rather than to add to the formal 
entry requirements, the proposed amendment to section 10.66(a), 
which has been determined to be unnecessary, has been withdrawn. 

DRAFTING INFORMATION 

The principal author of this document was John T. Roth, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, United States Customs Service, Washington, D.C. 20229. 
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However, personnel from other offices of the Customs Service partici- 
pated in its development, both on matters of substance and style. 

AMENDMENT 
Accordingly, under the authority of section 498 and 624, 46 Stat. 
728, as amended, 759 (19 U.S.C. 1498, 1624), section 10.66 of the 
Customs Regulations is revised by amending the section heading and 
the first sentence of paragraph (c) to read as follows: 


§ 10.66 Articles exported for temporary exhibition and returned; 
horses exported for horse racing and returned; procedures on 
entry. 


* * * * * * * 


(c) Articles claimed to be exempt from duty under item 802.20, 
802.30, or 802.40,°* Tariff Schedules of the United States (19 
U.S.C. 1202), may be returned free of duty without formal entry 
and without regard to the requirements of paragraph (a) or (b) of 
this section if: 

(1) * * * 


Part 10 of the Customs Regulations is amended by adding a new 
footnote 62a to paragraph (c) of section 10.66 to read as follows: 


(R.S. 251, as amended, secs. 498, 624, 46 Stat. 728, as amended, 759 (19 U.S.C. 
1498, 1624)). 


62a “Articles, when returned after having been exported for use 
temporarily abroad solely for any of the following purposes, if 
imported by or for the account of the person who exported them: 
* * * Tn the case of horses, use for racing.” (Item 802.40, Tariff 
Schedules of the United States). 


G. R. Dickrrson, 
Acting Commissioner of Customs. 


Approved May 19, 1978: 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Frprrat ReaisterR June 1, 1978 (43 FR 23708)] 


(T.D. 78-154) 
Countervailing Duties—Leather Wearing Apparel From Uruguay 


Notice of countervailing duties to be imposed under section 303, Tariff Act of 1930, 
as amended, by reason of the payment or bestowal of a bounty or grant upon 
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the manufacture, production or exportation of leather wearing apparel from 
Uruguay 


TREASURY DEPARTMENT 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—UNnirep States Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 

ACTION: Final Countervailing Duty Determination and Suspension 
of Liquidation. 

SUMMARY: This notice is to inform the public that it has been 
determined that the Government of Uruguay has provided benefits 
considered to be bounties or grants within the meaning of the Counter- 
vailing Duty Law to manufactuers who export leather wearing apparel 
to the United States and that the Secretary of the Treasury has been 
advised by the International Trade Commission that an industry 
in the United States is being injured by reason of the importation of 
such merchandise benefiting from the bounties or grants. However, 
countervailing duties are being waived, based upon the criteria 
established by the Trade Act of 1974, including the actions taken and 
to be taken by the Government of Uruguay to reduce substantially 
the bounty or grant. 


EFFECTIVE DATE: June 1, 1978. 


FOR FURTHER INFORMATION CONTACT: 
Richard B. Self, Office of Tariff Affairs, U.S. Treasury Depart- 
ment, 15th and Pennsyivania Avenue NW., Washington, D.C. 
(202-566-8585). 


SUPPLEMENTARY INFORMATION: On April 27, 1977, a 
notice of “Receipt of Countervailing Duty Petition and Initiation of 
Investigation” was published in the Frprrat Register (42 FR 
21531). The notice stated that a petition had been received alleging 
that payments or bestowals conferred by the Government of Uruguay 
upon the manufacture, production or exportation of leather wearing 
apparel constitute the payment or bestowal of a bounty or grant 
within the meaning of section 303, Tariff Act of 1930, as amended 
(19 U.S.C. 1303) (referred to below as ‘‘the Act’’). Since the leather 
wearing apparel specified in the petition is classifiable under item 
791.7600 of the Tariff Schedules of the United States Annotated 
(TSUSA), the notice also indicated that there was evidence on 
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record concerning injury to, or likelihood of injury to, an industry in 
the United States. 

On January 30, 1978, a notice of ‘Final Countervailing Duty 
Determination” was published in the Frengrat Reeister (43 FR 
3974). In that notice it was stated that ‘it is hereby determined that 
leather wearing apparel from Uruguay is subject to bounties or grants 
within the meaning of section 303 of the Act.” A description of the 
programs determined to constitute the bounties or grants was 
provided, and it was noted that the net amount of the bounties or 
grants were estimated or determined to be approximately 12 percent 
of the f.o.b. price for export to the United States of leather wearing 
apparel from Uruguay. 

Since leather wearing apparel from Uruguay entered free of duty 
under the U.S. Generalized System of Preferences, pursuant to section 
303(b) of the Act, liquidation was suspended and the U.S. Interna- 
tional Trade Commission (‘“Commission’’) advised of the determina- 
tion. 

On April 24, 1978, the Commission advised the Secretary of the 
Treasury of its determination that ‘‘an industry in the United States 
is being injured by reason of the importation of leather wearing appare! 
from Uruguay, entered under item 791.76 of the Tariff Schedules of 
the United States * * * upon which the Department of the Treasury 
has determined that a bounty or grant is being paid * * *” (43 FR 
18343). 

Accordingly, pursuant to section 303(b)(3) of the Act, notice is 


hereby given that leather wearing apparel, imported directly or in- 
directly, from Uruguay, entered on or after January 30, 1978, will be 
subject to payment of countervailing duties equal to the net amount 
of any bounty or grant determined or estimated to have been paid o1 
bestowed. 

Effective on or after the date of publication of this notice in the 
FEpERAL Reeister and until further notice, upon the entry for con- 


a 
sumption or withdrawal from warehouse for consumption of leather 
wearing apparel imported directly or indirectly from Uruguay, which 
benefit from these bounties or grants, there shall be collected, in addi- 


tion to any other duties estimated or determined to be due, counter- 
railing duties in an amount to be ascertained in accordance with the 
above declaration. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirecily, upon the 
manufacture, production or exportation of such merchandise. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption of such leather wearing apparel imported 
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directly or indirectly from Uruguay which benefit from these bounties 
or grants and are subject to the order shall be suspended pending 
further declaration of the net amount of the bounties or grants paid. 
Deposit of the estimated countervailing duty shall be required at the 
time of entry for consumption or withdrawal from warehouse for 
consumption. 

Notwithstanding the above, a ‘‘Notice of Waiver of Countervailing 
Duties” is being published concurrently with this order which covers 
leather wearing apparel from Uruguay subject to this investigation 
in accordance with section 303(d) of the Act. At such time as the 
waiver ceases to be effective, in whole or in part, a notice will be 
published setting forth the deposit of estimated countervailing duties 
which will be required at the time of entry, or withdrawal from ware- 
house, for consumption. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry from Uruguay 
the words ‘Leather wearing apparel” in the column headed ‘‘Com- 
modity”’ the number of this Treasury Decision in the column headed 
“Treasury Decision’, and the words ‘“‘bounty-declared rate” in the 
column headed ‘‘Action”’. 

(R.S. 251 secs. 303, as amended, 624; 46 Stat. 687, 759, S88 Stat. 2050, 2051; 
19 U.S.C. 66, 1303, 1624). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 15, March 16, 1978, the provisions 
of Treasury Department Order No. 165, Revised November 2, 1954, 


and section 159.47 (d) of the Customs Regulations (19 CFR 159.47 (d)), 
insofar as they pertain to the issuance of a countervailing duty 
order by the Commissioner of Customs, are hereby waived. 


Dated May 23, 1978: 


Rovert H. MunpHEIM, 
General Counsel of the Treasury 
[Published in the Freprerat Reaister, June 1, 1978 (43 FR 25710)] 
(T.D. 78-155) 
TITLE 19—CUSTOMS DUTIES 


CuapteR 1—Unitep States Customs Service, DEPARTMENT OF 
THE TREASURY 


Notice of waiver of countervailing duties to be imposed under section 303, Tariff 
Act of 1930, as amended, by reason of the payment or hestowal of a bounty or 
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grant upon the manufacture, production or exportation of leather wearing 
apparel from Uruguay 


PART 159 — LIQUIDATION OF DUTIES 


Waiver of Countervailing Duties—Leather Wearing Apparel from Uruguay 


AGENCY: Department of the Treasury, Customs Service. 
ACTION: Waiver of countervailing duties. 
SUMMARY: This notice is to inform the public that a determina- 
tion has been made to waive countervailing duties that would other- 
wise be required by section 303 of the Tariff Act of 1930 on imports 
of leather wearing apparel from Uruguay. The waiver is being issued 
based on actions by the Government of Uruguay to phase out the 
effective export subsidy on these items. The waiver will expire on 
January 4, 1979, unless revoked earlier. 
EFFECTIVE DATE: June 1, 1978. 
FOR FURTHER INFORMATION CONTACT: 
Richard B. Self, Office of Tariff Affairs, U.S. Treasury Depart- 
ment, 15th and Pennsylvania Avenue NW., Washington, D.C., 
202-566-8585. 
SUPPLEMENTARY INFORMATION: In a “Final Countervail- 
ing Duty Determination” published in the Fuprrat ReEcGisTeR on 
January 30, 1978 (43 FR 3974) it was determined that bounties or 
erants within the meaning of section 303 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303), are being paid or bestowed directly 
or indirectly upon the manufacture, production, or exportation of 
leather wearing apparel from Uruguay. 

Since leather wearing apparel from Uruguay is free of duty under 
the Generalized System of Preferences (GSP) the case was referred 
to the International Trade Commission in accordance with section 
303(a) (2) of the Tariff Act of 1930, as amended (19 U.S.C. 1303 (a) (2)), 
for a determination as to whether an industry in the United States is 
being, or is likely to be injured, or prevented from being established, 
by reason of the importation of such article or merchandise into the 
United States. On April 24, 1978, the U.S. International Trade 
Commission did find that an industry in the United States is being 
injured by reason of the importation of Uruguayan leather wearing 
apparel into the United States. Pursuant to section 303(b)(3) of the 
Tariff Act of 1930 (19 U.S.C. 1303(b)(3)), T.D. 78-154 is being issued 
concurrently with this determination directing the assessment and 
collection of countervailing duties and suspending liquidation of 
entries, 
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In its final countervailing duty determination, the Treasury indi- 


. & 


cated that in the event of an affirmative determination by the Com- 
mission, it would waive the imposition of countervailing duties based 
upon certain actions taken by the Uruguayans at that time. Section 
303(d) of the Tariff Act of 1930, as amended by the Trade Act of 
1974 (Pub. L. 93-618, January 3, 1975), authorizes the Secretary of 
the Treasury to waive the imposition of countervailing duties during 
the four-year period beginning on the date of enactment of the Trade 
Act of 1974 if he determines that: 

(1) Adequate steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which he has determined is being paid or bestowed with respect to 
any article or merchandise; 

(2) There is a reasonable prospect that under section 102 of the 
Trade Act of 1974, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the reduction 
or elimination of barriers to or other distortions of international 
trade; and 

(3) The imposition of the additional duty under this section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiations. 

Based upon analysis of all the relevant factors and after consulta- 
tions with interested agencies and parties with direct interest in this 
proceeding, 1 have concluded that steps have been taken to reduce 
substantially the adverse effects of the bounty or grant. Specifically 
the Government of Uruguay is committed toward the total remova 
of the net bounty derived from the tax rebate certificate program 
(reintegro) (or any equivalent or comparable benefit) on all leather 
products, except tanned leather as such, to all export markets between 
January 1, 1978, and January 1, 1979. Such elimination will be staged 
according to the following schedule: 50-percent reduction by January 1, 
1978 (such reduction took place December 28, 1977); 50-percent re- 
duction of the remaining balance on or before July 1, 1978; and total 
elimination of any remaining subsidy on or before January 1, 1979. 

The waiver conditions further provide that the Government of 
Uruguay will proceed with its previously stated decision to eliminate 
the reintegro (or equivalent) for all exports from Uruguay on or 
before January 1, 1983. 

The issuance of this waiver of countervailing duties would not 
inhibit in any way the right of the U.S. Government to take ap- 
propriate actions in the event that future imports of leather wearing 
apparel from Uruguay were having a disruptive effect on U.S. 
industry. 
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After consulting with appropriate agencies, including the Depart- 
ment of State, the Department of Labor, the Department of Com- 
merce, and the Office of the Special Representative for Trade 
Negotiations, I have further concluded: (1) That there is a reasonable 
prospect that, under section 102 of the Trade Act of 1974, successful 
trade agreements will be entered into with foreign countries or instru- 
mentalities providing for the reduction or elimination of barriers to 
or other distortions of international trade; and (2) That the imposition 
of countervailing duties on leather wearing apparel from Uruguay 
would be likely to seriously jeopardize the satisfactory completion 
of such negotiations. 

Accordingly, pursuant to section 303(d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties as well as the suspension of liquidation ordered 
in the T.D. 78-154 on leather wearing apparel from Uruguay. 

This determination may be revoked, in whole or in part, at any 
time and shall be revoked whenever the basis supporting such deter- 
mination no longer exists. Unless sooner revoked or made subject 
to a resolution of disapproval adopted by either House of the Congress 
of the United States pursuant to section 303(e) of the Tariff Act of 
1930, as amended (19 U.S.C. 1303(e)), this waiver of countervailing 
duties will, in any event, by statute cease to have force and effect 
on January 4, 1979. 

On or after the date of publication on the Feprrat Reeister of a 
notice revoking this determination in whole or in part, the day after 
the date of adoption by either House of Congress of a resolution 
disapproving this ‘‘Waiver of Countervailing Duties”, or January 4, 
1979, whichever occurs first, countervailing duties will be assessable 
on leather wearing apparel imported directly or indirectly from 
Uruguay in accordance with T.D. 78-154. 

The table in § 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry from Uruguay 
under the commodity heading ‘‘Leather wearing apparel” the number 
of this Treasury Decision in the column headed ‘“Treasury Decision’, 
and the words “Imposition of countervailing duties waived” in the 
column headed “‘Action”’. 

(R.S. 251, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat 2051, 2052; 
19 U.S.C. 66, 1303, 1624). 

Dated May 23, 1978: 


Rosert H. MunpHErIM, 
General Counsel of the Treasury. 


[Published in the FeperAL Recister Jurel, 1978 (43 FR 23709)] 
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(T.D. 78-156) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 25, 1978 


The following consolidated aircraft bond has been approved or 
discontinued as shown below. The symbol ‘‘D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by figures in parentheses 
immediately following, which has been discontinued. If the previous 
bond was in the name of a different company or if the surety was 
different, the information is shown in a footnote at the end of the list. 





| 

| Filed with area 
director of 

| Customs; amount 

| 


Name of principal and surety 


| 
Date term Date of 
Commences Approval 
a aor he el 


Transair Limited, Winnipeg International Airport, | May 15,1978 | May 19,1978 | Pembina, ND; 
Winnipeg, Manitoba, Canada; St. Paul Fire & $100,000 
Marine Ins. Co. 

(PB 6/8/76) D 5/19/781 | 


1 Surety is Great American Insurance Co. 


The foregoing principal has not been designated as a carrier of 
bonded merchandise. 


(BON-3-01) 


D. W. Lewis 
for Lronarp LEHMAN 
Assistant Commissioner, 
Regulations and Rulings 





US. Customs Service 
Proposed Rulemaking 


The following notice of proposed rulemaking was recently published 
in the FepERAL Reeister. The Customs Service welcomes comments 
from the public in regard to the proposal. The comments must be in 
writing, addressed to the Commissioner of Customs, Attention: Regu- 
lations and Legal Publications Division, 1301 Constitution Avenue 
NW., Washington, D.C. 20229, and must be received on or before 
the date specified in the notice. 


Rosert E. CuHasen, 
Commissioner of Customs. 


(19 CFR Parts 4 and 6) 
Vessels in Foreign and Domestic Trades—Air Commerce Regulations 


Proposed amendments to the customs regulations pertaining to exportation of 
livestock by aircraft and vessels 


AGENCY: United States Customs Service, Department of the Treas- 
ury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to require an aircraft com- 
mander or other authorized person to furnish Customs with an export 
inspection certificate issued by the Veterinary Services, Animal and 
Plant Health Inspection Service, Department of Agriculture, at the 
time of departure from the United States of any aircraft carrying 
livestock for export. The purpose of this requirement is to prevent 
diseased livestock from being exported from the United States by air. 
It also is proposed to make minor conforming changes in section 4.71 
of the Customs Regulations, a similar provision relating to the 
exportation of livestock by vessels. 
DATE: Comments must be received on or before: July 3, 1978. 
ADDRESS: Witten comments should be addressed to the Com- 
missioner of Customs, Attention: Regulations and Legal Publications 
33 
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Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: 
Leonard Rosenberg, Carriers, Drawback and Bonds Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., Wash- 
ington, D.C. 20229 (202-566-5706). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 4.71 of the Customs Regulations (19 CFR 4.71) provides 
that a proper notice of inspection by the Bureau of Animal Industry 
(now the Animal and Plant Health Inspection Service), Department 
of Agriculture, shall be furnished to Customs by the master before 
clearance of a vessel carrying horses, mules, asses, cattle, sheep, swine, 
or goats. 

However, there is no similar provision in Part 6 of the Customs 
Regulations (19 CFR Part 6) requiring an aircraft commander or 
other authorized person to furnish Customs an export inspection certifi- 
cate before departure of an aircraft carrying these animals. 

The Customs Service has been advised by the Department of Agri- 
culture that there have been several instances recently when livestock 
subject to export health inspection and certification have been exported 
by aircraft without proper documentation. 

To ensure that no diseased livestock are exported, it is necessary 
that those animals subject to health mspection and certification ex- 
ported by aircraft have the proper documentation. 

Therefore, it is proposed to insert a new sentence in section 6.8(a) 
of the Customs Regulations (19 CFR 6.8(a)) to require an aircraft 
commander or other authorized person to furnish Customs an export 
inspection certificate issued by the Veterinary Services, Animal and 
Plant Health Inspection Service, Department of Agriculture, prior 
to departure of an aircraft carrying certain animals. The Customs 
Service also desires to revise the language of section 4.71 of the 
Customs Regulations (19 CFR 4.71), relating to the exportation of 
livestock by vessel, to conform to an organizational change within the 
Department of Agriculture and a change of title in their required 
documentation. 

AUTHORITY 

These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66), sections 12, 13, 14, 34 Stat. 1263, as 
amended (21 U.S.C. 612, 613, 614), sections 624, 644, 46 Stat. 759, 
761, as amended (19 U.S.C. 1624, 1644), section 1109, 72 Stat. 799, 
as amended (49 U.S.C. 1509). 
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COMMENTS 
Before adopting this proposal, consideration will be given to any 
written comments that are submitted timely to the Commissioner of 
Customs. Comments submitted will be available for public inspection 
in accordance with section 103.8(b) of the Customs Regulations (19 
CFR 103.8(b)) during regular business hours at the Regulations and 
Legal Publications Division, Headquarters, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 
DRAFTING INFORMATION 
The principal author of this document was Charles D. Ressin, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
offices of the Customs Service participated in its development. 
PROPOSED AMENDMENTS 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


It is proposed to amend section 4.71 of the Customs Regulations 
(19 CFR 4.71) to read as follows: 


§ 4.71 Inspection of livestock. 

A proper export inspection certificate issued by the Veterinary 
Services, Animal and Plant Health Inspection Service, Department 
of Agriculture, shall be filed before the clearance of a vessel carry- 
ing horses, mules, asses, cattle, sheep, swine, or goats (9 CFR 
Part 91). 

PART 6 — AIR COMMERCE REGULATIONS 


It is proposed to amend section 6.8(a) of the Customs Regulations 
(19 CFR 6.8(a)) by inserting a new sentence between the first and 
second sentences to read as follows: 


§ 6.8 Documents for clearance, or for certain departures. 

(a) * * * The aircraft commander or authorized person also 
shall deliver a proper export inspection certificate issued by the 
Veterinary Services, Animal and Plant Health Inspection Service, 
Department of Agriculture (9 CFR Part 91), to the Customs 
officer in charge at the time of departure of any aircraft carrying 
horses, mules, asses, cattle, sheep, swine, or goats. * * * 


R. E. CHAseEn, 


Commissioner of Customs. 


Approved May 22, 1978: 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the FeprERAL ReGisTeR June 1, 1978 (43 FR 23731)] 





CUSTOMS 
(19 CFR Part 101) 
General Provisions 
Propesed changes in the field organization of the customs service 


AGENCY: United States Customs Service, Department of the 
Treasury. 

ACTION: Proposed rule. 

SUMMARY: This notice proposes to change the field organization 
of the Customs Service by changing the status of Point Roberts, 
Washington, from a Customs station under the supervision of the 
port of Blaine, Washington, to a new port of entry in the Seattle, 
Washington, Customs district. This change is needed because of 
administrative problems resulting from the unique geographical 
location of Point Roberts. 

Also proposed is the revocation of the designation of Hogansburg, 
Morristown, and Waddington, New York, as Customs stations in the 
Ogdensburg, New York, Customs district. Due to minimal Customs 
teansertions at these stations, they have not been staffed for several 

ears. The areas they once served are adequately covered by the 
ports of entry at Massena and Ogdensburg, New York. 


DATES: Comments (preferably in 3 copies) must be received on or 
before June 26, 1978. 

ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 
Robert Schenarts, Inspection and Control Division, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229 
(202-566-8151) 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
The Customs station of Point Roberts, Washington, is located at 
the tip of a peninsula just south of the 49th parallel which is part of 
the boundary between the United States and Canada. It is almost 
entirely surrounded by the Strait of Georgia and Boundary Bay. 
Due to its location, Point Roberts is isolated from the port of Blaine, 
Washington, its supervising Customs port. Custom officers from 
Blaine must either cross Boundary Bay by vessel or go north into 
Canada, proceed westerly and then southerly down the peninsula 
into Whatcom County, Washington, to reach Point Roberts. This 
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isolation causes many administrative problems for the Customs sta- 
tion of Point Roberts and the port of entry at Blaine. Therefore, it is 
proposed to create a new port of entry at Point Roberts. This would 
allow Customs to provide better on-site port administration and 
sunervision of the border crossing station and would facilitate the 
entry and clearance of yachts at Point Roberts. 

If this proposal is adopted, the status of Point Roberts would be 
changed from a Customs station to a port of entry in the Customs 
district of Seattle, Washington (Region VIIT). The port limits would 
be the same as the present station limits, that is, all the land below 
the 49th parallel and constituting the peninsula known as Point 
Roberts, Whatcom County, Washington. 

It also is proposed to revoke the designation of Hogansburg, 
Morristown, and Waddington, New York, as Customs stations in 
the Customs district of Ogdensburg, New York (Region II). Due to 
minimal Customs transactions at these stations, they have not been 
staffed for several years. The areas they once served are adequately 
covered by the ports of entry at Massena and Ogdensburg, New York. 

These field organization changes are proposed by the Customs 
Service as part of a continuing program to obtain more efficient use 
of its personnel, facilities and resources, and to provide better service 
to carriers, importers, and the public. 


If adopted, the list of Customs ports of entry in section 101.3 of 
the Customs Regulations (19 CFR 101.3) and the list of Customs 
stations in section 101.4 of the Customs Regulations (19 CFR 101.4) 
would be amended to reflect the changes. 


COMMENTS 
Before adopting this proposal, consideration will be given to any 
written comments that are submitted timely to the Commissioner 
of Customs. Comments submitted will be available for public inspec- 
tion in accordance with section 103.8(b) of the Customs Regulations 
(19 CFR 103.8(b)) during regular business hours at the Regulations 
and Legal Publications Division, Room 2335, Headquarters, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. 
AUTHORITY 
This change is proposed under the authority vested in the President 
by section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (3 CFR, 1949-1953 
Comp., Ch. II), and pursuant to authority provided by Treasury 
Department Order No. 190, Rev. 15 (43 FR 11884). 
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DRAFTING INFORMATION 


The principal author of this document was Teresa M. Polino, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


Dated May 17, 1978: 


Bette B. ANDERSON, 
Under Secretary of the Treasury. 


{Published in the Freprraut Recister May 26, 1978 (438 FR 22752) | 
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Customs Decisions 
C).14742 


Arr-Sea Brokers, Inc. v. UNiTED STATES 


American goods returned— 
Electronic components 


AMERICAN Goops RETURNED 
Electronic components exported from Belgium and Hong Kong, 
alleged to be of American origin, are claimed to be entitled to free 
entry under the provisions of item 800.00 TSUS. Held for defendant. 
AMERICAN Goops RETURNED 
Compliance with customs regulations relating to claims for free 
entry of American goods returned under item 800.00 supra is man- 
datory unless waived or plaintiff establishes impossibility of com- 
39 
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pliance. Maple Leaf Petroleum, Ltd. v. United States, 25 CCPA 5, 
T.D. 48976 (1937); Madeline Britton, V. A. Lessor & Co. v. United 
States, 29 Cust. Ct. 314, C.D. 1485 (1952). 


Court No. 75-4-00848 


Port of Boston 


[Judgment for defendant.] 
(Decided May 16, 1978) 


Doherty and Melahn (William E. Melahn of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (John N. Politis and 
Sidney N. Weiss, trial attorneys), for the defendant. 


Forp, Judge: By this action, the court has before it for determina- 
tion the issue as to whether certain electronic components exported 
from Belgium and Hong Kong are entitled to duty-free entry as 
American goods returned under item 800.00 of the Tariff Schedules of 
the United States.' Free entry is based upon whether Air-Sea Brokers, 
Inc., the plaintiff-importer of record (a licensed customhouse broker) 
has complied with the requirements for duty-free entry under the 
applicable statutes and regulations. Additionally, plaintiff has raised 
the issue of whether the doctrine of equitable estoppel may be invoked 
against the United States with respect to acts of certain customs 
employees. 

The merchandise was entered at the port of Boston for the account 
of H. H. Scott, Inc., Maynard, Massachusetts. The entries were liqui- 
dated and all liquidated duties have been paid by plaintiff in behalf 
of Scott, now defunct. Scott is not a party to this action. 

The merchandise was classified by Customs under one or more of 
the following provisions of the tariff schedules: Items 682.05, 682.60, 
685.25, 685.90, or 686.10, schedule 6, part 5 of TSUS, which covers 
electrical machinery and equipment. In its brief plaintiff enumerated 
the aforesaid items and the applicable rates of duty seriatim without 
further description, correctly stating that the descriptions would not 
materially affect the disposition of the case. 

Plaintiff by timely protest and summons claims it is entitled to 
entry free of duty under item 800.00 which provides: 


ScHEDULE 8. — SpEciIAL CLASSIFICATION PROVISIONS 


Part 1. — Articles Exported and Returned 
* * * * * * * 


1 At the trial counsel for both parties indicated that the primary issue was whether or not the Customs 
Service waived the requirements of documentation. Plaintiff’s counsel raised the additional issue of estoppel. 
Briefs of both parties, however, are addressed to the duty-free issue. 
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Subpart A. — Articles not Advanced or Improved Abroad 
* 4 * * * * * 
800.00 Products of the United States when returned after 
having been exported, without having been ad- 
vanced in value or improved in condition by 
any process of manufacture or other means while 
abroad 

It is alleged by plaintiff that the involved merchandise consists of 
electronic parts which are the growth, produce or manufacture of the 
United States which were exported from the United States to Belgium 
and Hong Kong and then returned to the United States without 
having been advanced in value or improved in condition by any 
process of manufacture while abroad. The parties are in agreement 
that at the time of entry, certain documents required by section 10.1 
of the Customs Regulations (19 C.F.R. § 10.1), namely, the so-called 
foreign shippers declaration and a certificate of exportation, were not 
produced, and the merchandise was permitted conditionally free entry 
under bond to produce said documents. Additionally in its answer the 
Government avers the declaration of the owner, consignee, or agent on 
customs form 3311 was not produced for any of the involved entries. 
Plaintiff contends the district director of customs at Boston canceled 
the filing requirements of missing documents as evidenced by the 
remarks column of the entry papers; that the plaintiff-broker was 
notified of the cancellation by means of returned ‘‘Missing Document 
Receipts” (RC-—1-24) ; that such cancellation approximately 114 years 
prior to the date of liquidation-billing constituted a waiver of docu- 
mentary requirements as permitted by section 10.1(d) of the Customs 
Regulations; that pursuant to this waiver, the entries should have 
been liquidated free of duty under TSUS item 800.00 as American 
goods returned. 

Plaintiff further claims the action of the district director in cancel- 
ing the documents indicated the district director was fully satisfied 
with respect to all documentary requirements. It is alleged that in the 
intervening period between the time of the cancellation and liquidation 
the actual importer, H. H. Scott, Inc., became financially distressed 
and was unable to pay its legal debts. Plaintiff maintains that in 
relying upon the action of cancellation by the district director it has 
been prejudiced by not being made aware of the claim of the district 
director until 144 years after notice of cancellation and, as a result, 
was unable to obtain compensation for the monies paid on behalf of 
Scott. Plaintiff argues since it has substantially changed its position as 
a result of the district director’s action, the latter should be estopped 
to disclaim the effect of his actions. 
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The Government denies the district director of customs canceled 
the requirements for missing documents as required by section 10.1 
of the Customs Regulations and avers he canceled the bond plaintiff 
had posted for the late production of the documents. It is further 
contended the importer was informed through customs form 5561 
that the Customs Service intended to assess duties on the three 
entries. A customs import specialist subpoenaed by plaintiff testified 
he had met with an officer of Air-Sea Brokers, Inc. and advised him 
that Customs was making the entries dutiable unless plaintiff came 
up with evidence which would warrant Customs changing its position 
and “making the entries either partially dutiable under 807 or some 
of the items free as returned American goods”’ (R. 65). 

It is well settled law that free entry of merchandise as American 
goods returned is available to the importer only upon compliance with 
applicable regulations unless such compliance is waived. Maple Leaf 
Petroleum, Ltd. v. United States, 25 CCPA 5, T.D. 48976 (1937); 
Dulien Steel Products, Inc., of Calif., W. J. Byrnes & Co., Ince. v. 
United States, 40 Cust. Ct. 113, C.D. 1969 (1958) ; McDonnell Douglas 
Corp. v. United States, 75 Cust. Ct. 6, 14, C.D. 4604 (1975), decided on 
rehearing 78 Cust. Ct. 92, C.D. 4692 (1977). 

In Maple Leaf Petroleum our appeals court in considering paragraph 
1615, Tariff Act of 1930, the predecessor provision to TSUS item 
800.00, and article 392 of the Customs Regulations of 1931, which 
provided that certain documents be filed in connection with free 
entry of American goods returned, held that valid customs regulations 
made in pursuance of law have the force and effect of law and must be 
complied with as an act precedent to obtaining any special grant to 
which such regulations relate unless, in accordance with regulations, 
compliance therewith has been waived. The court made the following 
comment at 8-9: 


Appellant’s argument to the effect that the collector knew all 
the facts, and that for this reason the extablishment of the identity 
of the merchandise exported and imported in accordance with the 
regulations was therefore unimportant, is devoid of merit. 
It has long been the sound policy of our Government that when 
such grants and privileges as those involved here were allowed 
in customs matters, they were granted only upon the condition- 
that there should be a compliance with regulations to be pre- 
scribed by the Secretary of the Treasury. The party asking the 
special grant or favor, of course, would be required to make a 
showing of the essential facts required by the regulation to the 
the collector at the time of entry and not in the way of evidence 
at some subsequent trial. 
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The applicable regulations of the Secretary of the Treasury for 
American goods returned were promulgated pursuant to several 
express provisions of TSUS, notably general headnote 11, and headnote 
1 to schedule 8, which provide: 


General Headnotes and Rules of Interpretation 
ok * * * * * 


11. Issuance of Rules and Regulations. The Secretary of the 
Treasury is hereby authorized to issue rules and regulations 
governing the admission of articles under the provisions of the 
schedules. The allowance of an importer’s claim for classification, 
under any of the provisions of the schedules which provide for 
total or partial relief from duty or other import restrictions on 
the basis of facts which are not determinable from an examination 
of the article itself in its condition as imported, is dependent 
upon his complying with any rules or regulations which may be 
issued pursuant to this headnote. 


Schedule 8 headnote: 


1. The provisions of this schedule are not subject to the rule 
of relative specificity in headnote 10(c) of the General Headnotes 
and Rules of Interpretation, and, except as provided in headnote 
3 to part 1 of this schedule, any article which is described in any 
provision in this schedule is classifiable in said provision if the 
conditions and requirements thereof and of any applicable 
regulations are met. 


In support of its case, plaintiff called five witnesses and offered 
in evidence four exhibits, all of which were admitted. Defendant 
relied solely on documentary evidence, introducing four exhibits, two 
of which were admitted. 

The exhibits received in behalf of plaintiff are the following: 
Exhibit 1: Customs form RC-1-24, Missing Document Receipt, 
dated December 26, 1972. This exhibit indicates that the foreign 
shippers declaration and the certificate of exportation were 
missing with respect to entry No. 02469. The reason for issuance 
of this form is given as ‘‘Canceled.”’ 

Exhibit 2: Customs form RC-1-24, also dated December 26, 
1972, contains information identical to exhibit 1 but relates to 
entry No. 03450. 

Exhibit 3: Memorandum dated January 29, 1969, signed by 
C. J. Ahern, Assistant District Director of Customs (C&V), 
Boston, Mass., captioned ‘Missing Documents—Effective 
May 28, 1968.” 

Collective exhibit 4: Copies of customs form 5561, ‘Notice of 
Action and/or Request for Information.” Notices are dated 
December 1, 1971, December 17, 1971 and December 12, 1972. 
The notice of December 17, 1971 states that it supersedes and 
cancels notice of action dated December 1, 1971. 
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The following exhibits were received in behalf of the defendant: 


Exhibit A: Letter of April 2, 1971 from Air-Sea Brokers, Inc. 
to the district director. This exhibit attached to entry No. 03450, 
states in pertinent part that the merchandise consists of parts 
which had been sent to Syma International, S.A., the manu- 
facturers’ representative overseas for H. H. Scott, Inc., and 
while these parts were in the possession of Syma they were 
assembled in order to facilitate the repair of the H. H. 
Scott equipment. This same information had been furnished by 
letter dated January 29, 1971 covering entry No. 02469. 


Exhibit D: Memorandum of December 3, 1971 from Air-Sea 
Brokers, Inc., to H. H. Scott setting forth the estimated amount 
of duties on entry Nos. 02469, 03450, and 03895. 


Defendant also introduced into evidence exhibits B and C for iden- 
tification in order to establish the foreign origin of some of the as- 
sembled items. The documents and their purpose were described at 
the trial when the defendant’s offer of proof was made. 


Mr. Po.itris: Your Honor, these are documents submitted 
by the plaintiff to the Customs Service regarding certain electrical 
parts, capacitators, conductors and so on and on these particular 
data sheets which were submitted to the Customs Service the 
plaintiff has indicated the country or origin as to some of the 
components. Some of them Japan, others Hong Kong and, the 
purpose of admitting these documents into evidence is to com- 


pare that to some of the items which are on this particular entry 
and to show that plaintiff was not entitled to 800 treatment as 


to the entry. That’s the purpose of my offer of proof. * * * 
[R. 62.) 


At the trial plaintiff’s counsel objected to the introduction of the 
aforementioned exhibits on the grounds of relevancy and surprise. 
The court reserved ruling on their admission into evidence (R. 63). 

Three of plaintiff’s witnesses testified pursuant to subpoena: 
Barbara Hutchins, import specialist at the Boston district; Paul A. 
Leonard, import specialist and team leader, who was Mrs. Hutchins’ 
supervisor; Ruth M. Mitchell, customs liquidator at Boston. The 
remaining two witnesses were James E. Francis, Jr., treasurer of 
plaintiff corporation, and Michael Mayzel, president of A & M 
Customs Brokers Company, located in Boston. 

Exhibits B and C for identification consist of two letters dated 
September 23, 1970 to the district director at Boston, on the letter- 
head of Air-Sea Brokers, Inc. and bear the signature (without title) 
of J. E. Francis, Jr. Attached thereto are material cost sheets covering 
items stated to have been assembled in Hong Kong. 

Plaintiff’s objections, made either at the trial or in its briefs, claim 
the documents are not relevant; that plaintiff was prejudiced by sur- 
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prise and denied an opportunity to question defendant’s witnesses 
with respect to these exhibits at the time certain depositions were 
taken at the offices of plaintiff’s counsel in Boston; that these docu- 
ments were not produced pursuant to the court’s discovery order 
entered on February 27, 1976; that the exhibits in issue referred only 
to one entry, 1.e., entry No. 01252; that defendant did not lay a proper 
foundation to show that Mr. Francis had personal knowledge of the 
facts contained in the letters; that neither defendant’s cross-examina- 
tion of the witness at the trial nor defendant’s offer of proof established 
personal knowledge of the contents with respect to the importations. 
Plaintiff further contends the exhibits are of limited evidentiary 
value. 

The letters, written by plaintiff to Customs, are relevant inasmuch 
as the material cost sheets attached thereto show certain part num- 
bers which are also found on the invoice for entry No. 01252. It is 
desirable that facts be adduced which might have a bearing on the 
issues before the court. The probative value of the evidence proffered 
outweighs any objections heretofore raised. Exhibits B and C for 
identification fall within the category of admissions which may be 
introduced into evidence.? These documents meet the criterion estab- 
lished by Rule 401, Federal Rules of Evidence, which defines relevant 
evidence as “evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evidence.” 
Evidence admissible under the rules of evidence applicable in the 
courts of the United States are admissible in he Customs Court. 
Rule 10.4(a) of the rules of this court so provides. Accordingly, ex- 
hibits B and C for identification are admitted into evidence. 

The regulations affecting classification of American goods returned 
are set forth in section 10.1(a) of the Customs Regulations. Basically, 
these regulations require documentation of the American origin of the 
importations by the importer at the time of entry, who is required to 
file (1) the foreign shipper’s declaration, (2) the declaration of im- 
porter on customs form 3311, and (3) a certificate of exportation. 
None of these were filed. 

Compliance with section 10.1(a) is mandatory and a condition 
precedent to recovery unless compliance has been waived or is im- 
possible. Maple Leaf Petroleum, Ltd. v. United States, supra; Mine 
Safety Appliances Company v. United States, 36 Cust. Ct. 277, C.D. 
1786 (1956). The basis for waiver of the required documentation is 


2 See W.T. Grant Company v United States, 38 CCPA 57, C.A.D. 440 (1950), wherein our appeals court in 
discussing the rules of evidence applicable in classification cases stated: ‘‘Admissions by a party, of course, 
may be introduced into evidence against him by his party opponent. 4 Wigmore on Evidence (3d Ed.) Sec. 
1048; 1 Jones on Evidence (4th Ed.) section 236.” 
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predicated on the district director being satisfied by the production of 
other evidence as to the American origin of the merchandise and its 
eligibility under TSUS item 800.00. If the district director is not 
satisfied, he cannot waive the documentation requirements of the 
regulations. 

The record clearly shows the customs officials were not satisfied 
that all of the merchandise was of United States origin. They were 
also of the opinion that some assembly had taken place which would 
disqualify the entries from item 800 treatment. Those facts were 
conveyed to plaintiff. 

Import specialist Hutchins, who had written the statements of 
appraisement and classification with respect to entry Nos. 03450 
and 02469 and had done the preliminary background work in deter- 
mining some of the components involved, with respect to entry No. 
01252, testified that a customs inspector examined the merchandise. 
If he found evidence the goods were of foreign origin, she explained, 
there would be a notation to that effect. She found no such notation. 
Her testimony on cross-examination was that no country of origin 
was indicated: 


A. 01252. There is a notation by the inspector that the country 
of origin was not indicated. On entry 03450, there is a notation, 
“Merchandise marked H. H. Scott, Inc. No country of origin 


indicated.”’ And, on 02469 there is a notation of no evidence - of 
country of origin. [R. 36-37.] 


Mrs. Hutchins stated that she had made it clear to Mr. Francis of 
Air-Sea Brokers, Inc. that duties would be assessed on the three 
entries. The following colloquy with Government counsel ensued 
(R. 37-40): 

Q. Now, you indicated also on direct examination that you 
had a conversation with Mr. Francis of Air-Sea Brokers, is that 
correct?—A. Yes, sir. 

Q. During the course of your conversation, was it made clear 
to Mr. Francis by you that the duties would be assessed on 
these particular entries? 

* * * * * * * 
Tue Witness: Yes. 

Q. And how do you recall this conversation that took place in 
the latter part of 1972?—A. The fact that he mentioned Con- 
gressional legislation to alleviate the problem of paying duties 
for a bankrupt company. I never heard of it before. 

* * * * * * * 

Q. Now, in your conversation with Mr. Francis, did you 
indicate to him that duties would be assessed on these entries?— 
A. To the best of my recollection, yes. 

ak * * * 
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Q. And, of course, the 5561 was addressed to Air-Sea Brokers, 
the plaintiff in this case—A. Yes. 

Q. Was it in response to this form that Mr. Francis came and 
talked to you at a subsequent time?—A. Yes. 

Q. Did you intend at any time to waive the requirement of the 
documentation?—A. No. 

Import specialist Leonard testified that he had examined the three 
entries and was familiar with them and had rejected the claim for 
entry under item 800.00. As to entry No. 01252, which he handled, 
he stated the word “Japan” was listed after certain of the parts 
indicating “that when Mrs. Hutchins checked the invoice with a 
print-out sheet that was made by Air-Sea Brokers to a previous 
import specialist that that particular part number is, by his admission, 
of Japanese origin” (R. 56). The witness identified exhibits B and C, 
which were submitted to the Customs Service by the importer, as 
documents kept in his office in the ordinary course of business in the 
customhouse. He described the purpose of the documents as follows: 

* * * « duplication of similar built merchandise where they were 
disclosing certain components in the assembly to be of foreign 
origin as well as U.S. components. [R. 58.] 


Mr. Leonard further testified that notations on the invoices with 
respect to asembly costs for certain components indicated the goods 


were improved or advanced and, therefore, were not entitled to 
“800 treatment.” 

On cross-examination Mr. Leonard stated he had possibly two 
conversations with Mr. Francis, one in December 1972. One of the 
conversations resulted from Custems sending a notice of action form 
(form 5561). The pertinent portion of the record reads as follows: 


Q. Can you recall the essence of the conversation you had with 
Mr. Francis?—A. Mr. Francis asked if it was Customs’ intention 
to make the entries dutiable and we said we were making it 
dutiable unless he came up with evidence that would warrant us 
changing our minds and making the entries either partially duti- 
able under 807 or some of the items free as returned American 
goods. We would need documentation and evidence. 


Q. Did Mr. Francis indicate to you whether or not he could 
provide that documentation?—A. He said he was not concerned 
because of some Congressional legislation that was going to be 
put forth and, based on that, we decided we would go forward 
with our action. 

* * * * * ea ok 


Q. And did you tell Mr. Francis that the Customs Service was 
going to assess duties on these entries?—A. With the 5561 we 
told him that it was going to be made dutiable and when he came 
into the office and told us that he could no longer get any more 
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documentation or evidence and that he was going to go through 
another source, Congressional legislation, we just said we will go 
ahead with our action. We wanted to give him as much oppor- 
tunity as possible to provide the evidence of documentation. 
[R. 65-66.] 

The record further shows it was the opinion of customs brokers 
Francis and Mayzel that when the word ‘“Canceled”’ is set forth on a 
missing document receipt it indicates there is nothing further to do. 
Both stated if Customs was going to assess duty it should have added 
a notation of noncompliance, duty to be assessed, to customs form 
RC-1-24. Admittedly, Customs violated its own regulations in this 
respect. Import specialist Hutchins and her supervisor, Paul Leonard, 
conceded the forms were incorrectly filled out and should have included 
the additional language ‘‘Duty Assessed - Noncompliance CR”’ as 
required by the customs district of Boston in its regulations pertinent 
to waiver of documents. (Exhibit 3.) In light of the record presented 
the court can in no way construe the actions of the customs officials 
to be a waiver. It is clear Customs did not intend to waive the required 
documents, inasmuch as it was not satisfied the merchandise was of 
American origin and had not been advanced in value while abroad. 

The mere fact plaintiff was a customs broker and not the actual 
importer of the merchandise and, as such, would not possess firsthand 
knowledge of the facts concerning the importations, does not of itself 
sanction the free entry of so-called American goods without the 
production of other satisfactory evidence as to the identity thereof. 
See Madeline Britton, V. A. Lessor & Co. v. United States, 29 Cust. 
Ct. 314, C.D. 1485 (1952) on the issue of impossibility of compliance 
with mandatory cutoms regulations.* 

Plaintiff has not satisfied the documentary requirements of section 
10.1 of the Customs Regulations. Compliance was neither waived by 
the customs officials nor did plaintiff establish impossibility of com- 
pliance. The regulations require the district director be satisfied as to 
the American origin of the merchandise, and plaintiff cannot create a 
right of recovery that does not exist by invoking the doctrine of 
equitable estoppel. 

On the record before us, it appearing the district director was not 
satisfied the merchandise was entitled to free entry under TSUS item 
800.00, this action must be dismissed. 

Judgment will be entered accordingly. 


3 That case discusses an extreme situation. Evidence had been adduced for the purpose of establishing 
that goods claimed to have been of American manufacture were imported through the same port as exported. 
Export records purported to have been filed at the customhouse had been destroyed. The court held that 
impossibility of compliance did not of itself santion free entry of the merchandise. 
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